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The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within three months from the. date of
communication of Order or date on which the President or the State President, as the case may be,
of the Appellate Tribunal enters office, whichever is later.

Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after
paying- · ·

(i) Full amount ofTax, Interest, Fine, Fee and Penalty arising from the impugned order, as
is admitted/accepted by the appellant, arid

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in
dispute, in addition to the amountpaid under Section 107(6) of CGST Act, 2017, arising from
the said order, in relation to which-the appeal has been filed.

Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with
relevant documents either electronically-or as may be notified by the Registrar, Appellate Tribunal
in FORM GST APL-OS, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and
shall be accompanied by a copy of the order appealed against within seven days of filing FORM GST
APL-OS online. . . . . · ·

Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017
and shall be accompanied with a foe of Rs. One Thousand for every Rs. One Lakh of Tax or Input
Tax Credit involved or the difference in Tax or Input Tax Credit involved or the amount of fine, fee
or penalty determined in the order appealed against, subject to a maximum of Rs. Twenty-Five
Thousand, ·

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as
mentioned in para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the
cases where one of the issues involved relates to place of supply as per Section 109(5) of CGST Act,
WU. . .
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way.- • ·

.Passed by Shri. Mihir Rayka, Additional Commissioner (Appeals)

7f Arising out of Order-in-Original No. ZR2406220472686 DT. 30.06.2022, issued by The
Assistant Commissioner, CGST, Division-I, Ahmedabad South

r or9tcaaf ar mgi ua Name & Address of the Appellant / Res_pondent
Jignesh Kumar Virabhai Patel of M/s. Gurukrupa Enterprise ,

Nilkant Society, 39, OPP. Shivpark, IIS Ramraiva Nagar, Amraiwadi, Ahmedabad-380026
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ORDER-IN-APPEAL

Brief Facts of the Case :

M/s. Gurukrupa Enterprise (Legal Name - Jignesh Kumar
Virabhai Patel), 39, Nilkant Society, Opp. Shivpark, I/S Ramrajya Nagar,

Amraiwadi, Ahmedabad - 380 026 (hereinafter referred as 'Appellant') has

filed the present appeal against the Refund Sanction/Rejection Order in the
form RFD-06 bearing No. ZR2406220472686 dated 30.06.2022 (hereinafter
referred as 'impugned order') passed.by the Assistant Commissioner, CGST,

Division - I Rakhial, Ahmedabad South (hereinafter referred as
adjudicating authority).

2(@). Briefly stated the facts of the case is that the 'Appellant' is
holding GST Registration - GSTIN No.24ASWPP4160G1ZE had filed the

refund application on account of "Refund on account ofITC accumulated due to

Inverted Tax Structure" for the period from July 2018 to September 2018 on

dated 29.04.2022 for Rs.1,79,264/-. In response to said refund claim a
Show Cause Notice dated 14.06.2022 was issued to the 'Appellant'. It was

proposed that refund application is· liable to be rejected for the reasons
"Other with mentioning Remark as "Annexure-B is not attached".

Thereafter, the 'adjudicating authority' has rejected the said

refund claim of Rs.1,79,264/- vide 'impugned order'. The reason for rejecting
refund claim as mentioned in the impugned order is that 

- SCN No. ZP2406220239775 dated 14.06.22 was issued to the applicant
with remark The Annexure-B was not attached" and PH date was
scheduled on 17. 06.22. In this connection, the applicant had· neither
attended the PH nor replied to the SCN.

- As in the absence ofAnnexure-B, the Net ITC could not be calculated and
refund amount as well.

- In view of above, refund claim filed by applicant is not found in order
under Section 54 of the COST Act, 2017 and accordingly refund of
Rs. 179264/- is rejected and RFD-06 is being issued in AIO.

2(ii). Being aggrieved with the impugned order dated 30.06.2022
the 'Appellant' has filed the present appeal on dated 06.08.2022 on the
following grounds :

- They engaged in manufacture of various Hinds9fr?ewo.,3} Machineries
whch attract tax rate of 5%. They procure vppu!s-er«dries tupes of

machinery parts. Majority ofinput goods attrao~:t~a:x_?\1 r~d_'f~;:~::>j 1. \8_~_'!1_.\
e- es El;» : 5
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- Accordingly, they preferred refund application for refund of accumulated

ITC due to Inverted Tax Structure in terms of Section 54 read with Rule 89
of the CGSTRules, 2017.

- They filed refund application for period of July'18 to Septemebr'l8 for

Rs.1,79,264/- on 29.04.22 in light ofHon'ble Supreme Court's Order dated

10.01.22 that the period from 15.03.20 to 28.02.22 shall stand excluded

for the purpose of limitation as may be prescribed under any general or

special laws in respect of all judicial or quasijudicial proceedings.

- Further, CBIC has also vide Notification No.13/2022-Central Tax dated

05. 07.22, excludes the period from O 1. 03.20 to 28. 02.22 for computation of
period of limitation forfiling refund application under Section 54 or Section
55 of the said Act.

- They filed refund application as performula prescribed under Rule 89(5) of
the CGSTRules, 2017.

- The Tax Officer has issued Notice under Fann GST RFD-08 for rejection of

refund application for reason "Annexure B is not attached". And directed to
furnish reply within 15 days and also directed to appear on 17. 06.22.

·- They filed reply to SCN in Form GST-RFD-09 dated 21.06.22 with

attachment of relevant documents ie. Annexure B and GSTR-2A for

July'18 to September'l8. Their authorized signatories Adv. Ramesh Shah/

C.A. Deep Talsania also appear before the assessing officer on 17. 06.22
and then afterfiled reply to SCN.

- However, without consideration of facts mentioned in reply to SCN the
assessing officer has issued refund rejection order.

In view of above submissions the appellant has made prayer that the

impugned order may be set aside and refund of Rs.1,79,264/- may be
granted.

3. Personal Hearing in the matter was held on 25.11.2022 wherein
Mr. Ramesh Shah & Mr. Deep Talsania, C.A. appeared on behalf of the
'Appellant' as authorized representatives. During P.H. they have stated that
they have nothing more to add to their written submissions till date.

Discussion and Findings :

4(i). I have carefully gone through the facts of the case available on
records, submissions made by the 'Appellant' in the Appeals Memorandum. I

,sf#h,the 'Appellant' had preferred the refund application "Refund on

(t~,-~?ifrf~J\fTC accumulated due to Inverted Tax Structure" under Rule 89 of the

ti, £$jj%jer 2or r e a d wt s e c« t o n s4 o r ne ccsr A c t , zo7 o r a m o u n t o r"; ..,s8"o ~ so"
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Rs.1,79,264/-. In response to said refund application Show Cause Notice

was issued to them proposing rejection of refund claim for the reason that

''Annexure Bis not attached". Thereafter, the said refund claims was rejected
by the adjudicating authority vide impugned order dated 30.06.2022 on the

grounds that the appellant neither appeared for PH nor furnish reply to SCN

and therefore, in absence of Annexure B, unable to calculate the Net ITC as
well as refund amount. Accordingly, I find that the refund claim was rejected

solely on the ground that appellant has not submitted the Annexure B and in

absence of same adjudicating authority was not in a position to calculate Net
ITC and subsequent amount of admissible refund.

4(ii). However, I find that the appellant in the present appeal
proceedings produced the copy of Reply to SCN submitted by them. On
going through same, I find that the appellant has submitted the Reply to

SCN under Form-GST-RFD-09 dated 21.06.22 under Reply Reference
Number - ZP2406220239775 along with supporting documents i.e.
Annexure B as well as GSTR 2A July/'18 to September'18. Further, the

appellant in the present appeal proceedings contended that their
representatives Mr. Ramesh Shah and Sh. Deep Talsania, C.A. were appear
before the adjudicating authority on date of PH 17.06.2022.

4(iii). In view of above facts, I find that the refund claim is
mainly rejected for the reason that the appellant failed to appear in Personal
Hearing and failed to comply to SCN i.e. not submitted Annexure B.
Consequently, the adjudicating authority has rejected the refund claim on
the grounds that in absence of Annexure B, they could not calculate Net ITC

and refund amount. However, I find that the appellant in the present appeal
proceedings produced the copy of reply to SCN submitted by them under

FORM-GST-RFD-09 dated 21.06.2022. Therefore, I find that the adjudicating
authority has passed the impugned order without considering the reply to
SCN submitted by the appellant.

4(iv). Considering the foregoing facts, I find that in the present
matter the refund claim is solely rejected on the ground of non submission
of Annexure B, though appellant contended that they have submitted the

same with Reply to SCN. In this regard, I have referred the Rule 92(3) of the
CGST Rules, 2017, same is reproduced as under: ~aa,

$:v·.,,
/3) Where the proper officer is satisfied, for reasonsjt8.'.(be,-re_

0
c-~·rlJit{,

in writing, that the whole or any part of the amqut a2k gd as
\'t.:~~''~) /:?,
\~o_,,-l- -- .. ,7;f.J I
"' ·-·✓o • ,~-.:.~"-l • \

.................. :".:..
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refund is not admissible or is not payable to the applicant, he shall
issue a notice in FORM GT RFD-O8 to the applicant, requiring
him to furnish a reply in FORM GST RFD-O9 within a period of
fifteen days of the receipt of such notice and after considering the
reply, make an order in· FORM GST RFD-O6 sanctioning the
amount ofrefund in whole orpart, or rejecting the said refund claim
and the said order shall be made available to the applicant
electronically and the provisions of sub-rule (1) shall, mutatis
mutandis, apply to the extent refund is allowed:

Provided that no application for refund shall be rejected without
giving the applicant an opportunity ofbeing heard.

In view of above legal provisions, if the proper officer is of the

view that whole or any part of refund is not admissible to the applicant he

shall issue notice to the applicant and after considering the reply of applicant

he can issue the order. However, in the present matter the adjudicating
authority has issued the impugned order without considering the reply of

appellant. Further, I find that "no application for refund shall be rejected
without giving the applicant an opportunity of being heard". In the present

matter, as per impugned order, the appellant had not attended the PH.

Whereas, appellant contended that their representatives were appear before

the adjudicating authority on 17.06.2022. Therefore, I find that the

impugned order is issued without being heard the 'Appellant' and without

considering the documents submitted by appellant with refund application as

well as without the reply of appellant in respect of subject SCN.

5. In view of above, I find that the adjudicating authority has

violated the principle of natural justice in passing the impugned order vide

which rejected the refund claim without considering the appellant's reply to

SCN and without being heard the appellant as well as without communicating

the valid or legitimate reasons before passing said order. Further, I am of
the view. that proper speaking order should have been passed by giving
proper opportunity of personal hearing in the matter to the 'Appellant' and
detailing factors leading to rejection of refund claim should have been
discussed. Else such order would not be sustainable in the eyes of law.
Therefore, the adjudicating authority is hereby directed to process the refund

application of the appellant by following the principle of natural justice.

Needless to- say, since the claim was rejected on the ground of non

submission of reply/documents, the admissibility of refund on merit is not

examined in this proceeding. Therefore, any cl~i:~d filed in

consequence to this Order may be examined by thelik_:tf~~~- --~~c,ite~:~.u_'~}.:n)ority for
f ,,- c:( , ,.... ,,, \. ~• f... •e s, lj&z I•.%/> )
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its admissibility on merit in accordance with the Rule 89 of the CGST Rules,
2017 read with Section 54 of the CGST Act, 2017.

t

6. In view of above discussions, the impugned order passed
by the adjudicating authority is set aside for being not legal and

proper and accordingly, I allow the appeal of the "Appellant" without

going into merit of all other aspects, which are required to be complied by

the claimant in terms of Section 54 of the CGST Act, 2017 read with Rule 89

of the CGST Rules, 2017. The 'Appellant' is also directed to submit all
relevant documents/submission before the adjudicating authority.

7. srf@a#af trsfRt+afa fazr3qlr ad#tfaar?
The appeal filed by the appellant stands disposed of in above terms.

3±.>
sioner (Appeals)

Date:29.03.2023

Additional 

(Dilip J av
Superintend nt (Appeals)
Central Tax, Ahmedabad
By R.P.A.D.

To,
M/s. Gurukrupa Enterprise
(Legal Name - Jignesh Kumar Virabhai Patel),
39, Nilkant Society, Opp. Shivpark,
I/S Ramrajya Nagar, Amraiwadi, Ahmedabad - 380 026

Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST &C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Dy/Asstt. Commissioner, CGST, Division-I Rakhial, Ahmedabad South.
5. The Superintendent (Systems), CGST Appeals, Ahmedabad.
_6. Guard File.
7. P.A. File


